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ALTHOUGH IT MAY NOT seem like it, not everything 
over the past year was related to COVID-19. In 2021, the 
Oregon legislature and state agencies were also busy focus-

ing on employee rights and workplace protections, enacting signifi-
cant legislation and regulations directly impacting employers. 

As we move into 2022, employers need to also be aware of 
the new requirements and regulations, and take the steps neces-
sary to avoid potential liability.    

Significant legislation
Presumption of retaliation — Senate Bill 483 creates a 

presumption that any action taken against an employee or pro-
spective employee within 60 days of the employee reporting or 
opposing an OSHA-Oregon violation is retaliatory or discrimina-
tory. Although the presumption is rebuttable, the employer must 
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now prove that there was legitimate non-discriminatory or non-
retaliatory reason for the employment action. Employers must 
therefore be careful to document employment actions and inter-
actions with employees to successfully rebut the presumption and 
establish the underlying basis for employment decisions.  

Accommodation of child care needs — Under ORS 653.450, 
employees, at either the time of hire or at any time during 
employment, may identify any limitations or changes in their 
availability for work schedules and request not to be scheduled 
for shifts during certain times or at certain locations. Senate Bill 
716 amends ORS 653.450 to specifically include child care needs 
as a limitation of change that may require consideration by the 
employer. Although ORS 653.450(2) provides that there is no 
obligation to grant the request, employers need to give requests 
careful consideration and avoid any conduct that could be 
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construed as retaliatory.
Family leave eligibility during a pub-

lic health emergency — House Bill 2474 
expands eligibility for the Oregon Family 
Leave Act (OFLA) leave during a public 
health emergency to employees work-
ing 30 days or more. This significantly 
shortens the eligibility requirements under 
normal circumstances which provide that 
OFLA leave is generally available only 
when an employee has worked for the 
employer for at least 180 days.  

Driver’s license requirements — 
Senate Bill 569 makes it an unlawful 
employment practice to require a valid 
driver’s license as a condition of employ-
ment. Employers may require a driver’s 
license if driving is an essential function of 
the job. However, as of January 1, 2022, 
employers must accept forms of identifica-
tion other than a driver’s license to verify 

identity or for hiring purposes.  
CROWN Act — House Bill 2935 

clarifies that racial discrimination includes 
discrimination based on physical charac-
teristics associated with race such as hair-
styles, hair texture, hair type, and natural 
hair. Employers must also take care be 
sure that a dress code or policy does not 
have a disproportionate impact on mem-
bers of a protected class.  

OSHA-Oregon heat rules
On July 8, 2021, OSHA-Oregon 

passed temporary rules addressing expo-
sure to high ambient temperatures (OAR 
437-002-0155 and OAR 437-004-1130). 
The current rules are in effect for 180 
days from enactment, and OSHA-Oregon 
is currently working on permanent rules 
likely to be in place before the temporary 
rules expire.  

Under the rules, employers are now 
required to take certain action when the 
worksite ambient heat index tempera-
ture equals or exceeds 80 F, including 
establishing shade areas, providing ample 
opportunities to drink water, and ensur-
ing an adequate water supply (32 ounces 
per hour) for each employee. When the 
heat index exceeds 90 F, employees must 
take a minimum 10-minute preventative 
cool down rest period in the shade at least 
every two hours. Breaks may be provided 
with required meal or rest periods, but 
must be compensated.  

Employers are also required to 
observe and communicate with employ-
ees working alone, create a mandatory 
buddy system, or implement other means 
of observation or communication. One or 
more employees must also be designated 
and equipped at each worksite to call for 
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emergency medical services (EMS) and 
allow other employees to call for EMS.

Finally, employees reasonably expected 
to be exposed to high heat conditions must 
be trained on heat-related illness and pre-
vention. New employees must be trained 
and acclimatized before beginning work. 
An effective emergency medical plan must 
also be established for when the ambient 
heat index exceeds 90 F, including how 
to respond to heat-related illness, how to 
implement first aid measures, and how 
emergency medical services will be provided. 

OSHA-Oregon wildfire smoke rules
OSHA-Oregon has also established 

rules regarding wildfire smoke and air 
quality issues. These rules apply when the 
worksite Air Quality Index (AQI) is at or 
above 101, but do not apply to workplac-
es and operations in enclosed structures 

where air is filtered by a mechanical ven-
tilation system or enclosed vehicles where 
air is filtered by a cabin air filter.  

When the AQI is at or above 101, 
employers are required to notify employ-
ees and make N95 or KN95 masks avail-
able for use upon request. When the AQI 
is at 201 or above, all employees are 
required to wear N95 or KN95 masks. 
Employees may also be moved to enclosed 
buildings or vehicles where the air can be 
adequately filtered, relocated to another 
outdoor location, or moved to another 
work schedule. When the AQI is 501 or 
over, all employees are required to wear 
N95 masks. 

Employees that may be exposed to 
an AQI of 101 or higher must be trained 
regarding the potential health effects of wild-
fire smoke and how to identify the symp-
toms of exposure. Training must also include 

how to get the current and forecasted AQI 
level and emergency response procedures. 

Employers should review their current 
handbooks, policies, and procedures to 
ensure compliance with the newly enacted 
legislation. Given that we are also mov-
ing into the cooler fall and winter season, 
employers should use this time to put ade-
quate procedures and training in place for 
2022 to satisfy the OSHA-Oregon smoke 
and heat requirements.

Jordan Ramis continuously monitors 
legislation impacting businesses and is 
prepared to provide assistance, interpreta-
tion, and guidance that may be helpful for 
implementation of the rules. 

Peter Hicks is an employment and commer-
cial litigation attorney at Jordan Ramis PC. 
He can be reached at 541-797-2079 or  
peter.hicks@jordanramis.com.

Your contribution today helps 
prepare the nursery  

industry leaders of tomorrow.

Contact the Oregon Association of Nurseries 
for more information:

 503-682-5089 or 888-283-7219.

The ONF is a nonprofit 503(c)3 corporation. 
Donations may be tax-deductible; consult a qualified tax attorney or accountant.
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