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OREGON NURSERIES are facing 
pressing labor shortages. Several 
have turned to mechanization, 

but the industry still needs human hands. 
In recent years, those hands have not been 
adequately available.

Many nurseries are considering the 
H-2A temporary agricultural worker visa 
program as a potential solution. H-2A is a 
federal guest worker program allowing agri-
cultural businesses to hire foreign workers.

The H-2A program traces its origins 
to the 1953 Immigration and Nationality 
Act. The program allows United States 
agricultural employers to bring foreign 
nationals to the country to fill seasonal 
and temporary agricultural jobs that the 
employers are not able to fill with U.S. 
workers. The duration of an H-2A visa is 
limited to one year, with the possibility of 
extending it to a maximum of three years.

The program is administered through 
the U.S. Department of Labor and the 
Department of Homeland Security’s U.S. 
Citizenship and Immigration Services 
(USCIS). In addition, the Oregon Bureau 
of Labor and Industries and the Oregon 
Occupational Safety and Health Division 
participate in oversight of the program at 
the state level. 

H-2A is very complex and full 
of potential traps for the 
unwary. This is true both of 
the application process and 
of program compliance once 
guest workers are hired.

Qualifying for the 
program

The H-2A program has 
several threshold requirements: 

• First, there must be a shortage of 
sufficient workers who are able, willing 
and qualified, and who are available at 
the time and place needed to perform the 
labor services. 

• Second, the needed labor must 

be agricultural in nature. Agricultural 
labor or services include activities 
such as planting, raising, cultivating, 
and harvesting of any agricultural or 
horticultural commodity. 

• Third, the work must be full-time, 
which means at least 35 hours per week. 

• Fourth, the need for the work must 
be seasonal or temporary in nature. 

• Lastly, employment of foreign 
workers may not adversely affect the 
wages and working conditions of U.S. 
workers performing similar work.

Employers wishing to use H-2A 
must go through a rigorous application 
process. This process is time-consuming 
and unpredictable. Under the best-case 
scenario, employers need to start the 
process no fewer than 60 days before 
workers are needed. 
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Once you have the workers
The H-2A program imposes many com-

pliance requirements on employers. Some of 
the most important are discussed here. 

Wages. In Oregon, the hourly rate 
paid to H-2A workers must be equal to, or 
better than, the Adverse Effect Wage Rate 
(AEWR). For 2018, the U.S. Department 
of Labor set the AEWR in Oregon and in 
Washington at $14.12 per hour. 

Housing. Employers must provide 
housing at no cost to H-2A workers and 
to domestic workers in corresponding 
employment who are not reasonably able 
to return to their residence within the 
same day. 

Meals. Employers must either provide 
employees with three meals per 
day or furnish free and conve-
nient cooking and kitchen facili-
ties where workers can prepare 
their own meals.

Transportation. Employers 
must reimburse workers for 
reasonable transportation and 

subsistence costs incurred to travel to and 
from the work location from their country 
or place of origin. In addition, employ-
ers must provide free daily transportation 
between the workers’ living quarters and 
the employer’s worksite.

No discrimination against U.S. 
workers. Employers must treat 
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Agricultural businesses have successfully 

used H-2A, but success under the program 

requires customized advice and training.

To begin, employers must obtain state 
and federal certifications demonstrat-
ing that the work qualifies for the H-2A 
program and that U.S. workers are not 
available. Next, employers must file an 
I-129 petition with USCIS. If the petition 
is approved, foreign workers from eligible 
countries must apply for an H-2A visa. 
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domestic workers in corresponding 
employment positions no worse than the 
foreign workers. This includes the hiring 
process, wages, hours, transportation, 
and housing. 

The challenges for Oregon growers
Oregon agricultural businesses face 

a number of H-2A-related challenges. 
Housing availability is foremost. 
Oregon’s land use laws restrict residential 
construction on property zoned for 
exclusive farm use (EFU), making it 
difficult to provide on-site housing for 
H-2A workers. 

The high, mandated base wage is  
also an issue. Oregon has the second 
highest AEWR wage rate in the nation, 
making it difficult to compete with out-
of-state nurseries.

Compliance with H-2A 
implementation requirements is also a 
challenge. The program imposes many 
requirements related to recruiting, 
payroll, housing, and reporting. The 
federal penalties for non-compliance 
range from approximately $1,700 to 
$17,000 per violation.

Finally, it is important to understand 
that nurseries are considered co-employers 
under state and federal law when working 
with labor contractors. This means that  
a nursery is liable for full compliance  
with all aspects of the H-2A program  
by labor contractors. 

Agricultural businesses have 
successfully used H-2A, but success  
under the program requires customized 
advice and training. Nurseries that 
adequately prepare may find the program 
to be a viable solution to their labor 
shortage problem. 
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